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I.  Any person aggrieved by this Order-In-Appeal issued under the Central Excise Act
1944, may file an appeal or revision application, as the one may be against such order, to the
appropriate authority in the following way :
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Revision application to Government of India :
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(i) A revision application lies to the Under Secretary, to the Govt. of India, Revision
Application Unit Ministry of Finance, Department of Revenue, 4" Floor, Jeevan Deep Building,
Parliament Street. New Delhi - 110 001 under Section 35EE of the CEA 1944 in respect of the
following case, governed by first proviso to sub-section (1) of Section-35 ibid :
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(i) In case of any loss of goods where the loss occur in transit from a factory to a
warehouse or to another factory or from one warehouse to another during the course of
processing of the goods in a warehouse or in storage whether in a factory or in a warehouse.

(@) m?aa%amﬁsﬁw;mqémﬁﬁaiﬁﬁmawmwma‘n.ﬁrﬁﬂiwﬁmhwaﬁwq?w
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(b) In case of rebate of duty of excise on goods exported to any country or territory outside
India of on excisable material used in the manufacture of the goods which are exported to any
_country or territory outside India.



() Al geb 1 I BT T ara @ aie (ure an qer o) Fafa far T a8 .
(c) In case of goods exported outside India export to Nepal or Bhutan, without payment of
duty.
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(d) Credit of any duty allowed to be utilized towards payment of excise duty on final products
under the provisions of this Act or the Rules made there under and such order is passed by the
Commissioner (Appeals) on or after, the date appointed under Sec.109 of the Finance (No.2) Act,
1998. :
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The above application shall be made in duplicate in Form No. EA-8 as specified under
Rule, 9 of Central Excise (Appeals) Rules, 2001 within 3 months from the date on which the order
sought to be appealed against is communicated and shall be accompanied by two copies each of
the OIO and Order-In-Appeal. It should also be accompanied by a copy of TR-6 Challan
evidencing payment of prescribed fee as prescribed under Section 35-EE of CEA, 1944, under
Major Head of Account. :
(2) Rids™ 3mdes & W WEl Wer WA TP W WU A1 999 B 8 Al WU 200/~ B A @ o iR
gl ¥er™ XA UH ARG A SUTRT 81 Al 1000 /— DB BRI A @ S |
The revision application shall be accompanied by a fee of Rs.200/- where the amount involved is
Rupees One Lac or less and Rs.1,000/- where the amount involved is more than Rupees One

Lac.
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Appeal to Custom, Excise, & Service Tax Appellate Tribunal.
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Under Section 35B/ 35E of CEA, 1944 an appeal lies to :-
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To the west regional bench of Customs, Excise & Service Tax Appellate Tribunal
(CESTAT) at 2" floor, Bahumali Bhavan, Asarwa, Ahmedabad-380016 in case of appeals other
than as mentioned in para-2(i) (a) above.
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The appeal to the Appellate Tribunal shall be filed in quadruplicate in form EA-3 as
prescribed under Rule 6 of Central Excise(Appeal) Rules, 2001 and shall be accompanied against
(one which at least should be accompanied by a fee of Rs.1,000/-, Rs.5,000/- and Rs.10,000/-
where amount of duty / penalty / demand / refund is upto 5 Lac, 5 Lac to 50 Lac and above 50 Lac
respectively in the form of crossed bank draft in favour of Asstt. Registar of a branch of any
nominate public sector bank of the place where the bench of any nominate public sector bank of
the place where the bench of the Tribunal is situated

(3)  afE g Ay # &Y Aol M| BT GUEY BT & A GAD e N B g Wi &1 quar sude 0 9
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In case of the order covers a number of order-in-Original, fee for each O.1.O. should be
paid in the aforesaid manner not withstanding the fact that the one appeal to the Appellant
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One copy of application or O.1.0. as the case may be, and the order of the adjournment
. authority shall beer a court fee stamp of Rs.6.50 paisa as prescribed under scheduled-| item of
the court fee Act, 1975 as amended.
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Attention in invited to the rules covering these and other related matter contended in the
Customs, Excise & Service Tax Appellate Tribunal (Procedure) Rules, 1982.
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For an appeal to be filed before the CESTAT, it is mandatory to pre-deposit an amount
specified under the Finance (No. 2) Act, 2014 (No. 25 of 2014) dated 06.08.2014, under
section 35F of the Central Excise Act, 1944 which is also made applicable to Service Tax
under section 83 of the Finance Act, 1994 provided the amount of pre-deposit payable would
be subject to ceiling of Rs. Ten Crores,

Under Central Excise and Service Tax, “Duty demanded” shall include:

(i) amount determined under Section 11 D:
(ii) amount of erroneous Cenvat Credit taken; z
(iii) amount payable under Rule 6 of the Cenvat Credit Rules.

~Provided further that the provisions of this Section shall not apply to the stay
application and appeals pending before any appellate authority prior to the
commencement of the Finance (No.2) Act, 2014.

(B)(i) w&nﬁarﬂmﬁrmm%mﬂaﬁaﬁywaﬁmmﬁmﬁaa‘ra’m‘h%@
T L 10% 3T T R o7t et qvs Rarfer g o 28 & 10% SEramer o3 1 o ganeh B
(6)(i) In view of above, an appeal against this order shall lie before the Tribunal on payment of

10% of the duty demanded where duty or duty and penalty are in dispute, or penalty, where
penalty alone is in dispute.”
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ORDER-IN-APPEAL

M/s. Lubi Industries LLP, A/1, Lubi Industrial Park, Vadsar-Khatraj
Road, Village-Vadsar, Taluka-Kalol, Distt-Gandhinagar (hereinafter referred to as
the “appellant”) has filed the present appeal against the Order-in-Original No.
AHM-CEX-003-ADC-JN-021-18-19 dated 31.01.2019 (hereinafier referred to as
the “impugned order”) passed by the Addl. Commissioner of CGST & Central -
Excise, Gandhinagar Commissionerate (hereinafter referred to as the “adjudicating

authority”).

2 The facts of the case, in brief, are that the appellant is engaged in the
manufacture of various type of pumps like Sewage pump, Drainage Pump,
Monoblock Pump, Submersible pump etc. classified under Chapter 8413 of the
Central Excise Tariff Act, 1985 (hereinafter referred to as “CETA”). It was
observed by the Department that the appellant was clearing the Sewage pump /
Drainage pump alongwith Monoblock pump / Submersible pump on payment of
concessional rate of duty @ 6% as provided vide Srl. No.235 of Notification
No.12/2012-CE dated 17.03.2012, as amended, by classilying the products under
Chapter 8413 of CETA for the period April-2016 to March-2017. [t was further
noticed that prior to April-2016 (i.e. upto March-2016), the appellant was paying
excise duty at full rate. But from April-2016 they started paying duty at
concessional rate in view of the said Notification. It was the contention of the
Department that benefit of concessional rate of duty under serial no. 235 of
Notification No.12/2012-CE dated 17.03.2012 was available to power driven pumps
primarily designed for handling water. It was alleged that there is wide difference
between power driven pumps and sewage / drainage pumps cleared by the
appellant. Based on the above view, it appeared to the Department that the
appellant is liable to pay excise duty at full rate on clearance of Sewage pump /
Drainage Pump. The short payment of differential excise duty was ascertained at
Rs.63,69,295/- for the period April-2016 to March-2017. The appellant vide their
letter dated 22.01.2017 conveyed that they had paid the differential duty under
protest under provisions of Rule 233B of erstwhile Central Excise Rules, 1944.
~ Subsequently, a Show Cause Notice dated 11.4.2018 (hereinafter referred to as
“SCN”) was issued by the Addl. Commissioner of Central GST & Central Excise,
Gandhinagar Commissionerate proposing (i) denial of benefit of concessional rate
of duty on clearance of Sewage pump / Drainage pump; (ii) demand of differential

al excise duty amounting to Rs.63,69,295/- for the period April-2016 to
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March-2017 along with interest under Section 11A(1) and under Section 11AA of
the Central Excise Act, 1944 respectively; (iii) vacation of protest lodged by the
‘appellant towards payment of duty and appropriation of the payment made by the
appellant towards their duty liability. Penalty under Rule 25(1) of Central Excise
Rules, 2002 read with Section 11AC(1)(a) of the Central Excise Act, 1944 was also

proposed to be imposed upon the appellant.

B The adjudicating authority after hearing the appellant, confirmed the
demand of differential duty of central excise amounting to Rs.63,69,295/- alongwith
interest for the period April-2016 to March-2017; denied the benefit of concessional
rate of duty on the product Sewage Pump / Drainage Pump; vacated the protest
lodged by the appellant and appropriated the amount paid by the appellant towards
their liability and imposed penalty of Rs.63,69,295/- upon the appellant as proposed
under the SCN on the grounds that :

(a) the concession from payment of duty was granted for the product power
driven pumps primarily designed for handling water i.e. clean water whereas the
product Sewage Pump / Drainage Pump are designed for other liquid / sludge
containing hard materials and the term ‘water’ can not be said to include ‘sewage’
or ‘waste’.

(b) the appellant’s contention towards Revenue Para-5 of Final Audit Report
No0.193/2013-14(Excise) dated 05.05.2014 (hereinafter-referred to as *FAR’) was
that the said pumps are not for handling water. The said goods are assessed to duty
at the effective rate throughout the country and no concession is admissible to such
pumps.

(c) the above contention of the appellant raised towards audit’s Revenue Para-
5, was accepted by the Department and no notice was issued to them in this respect.
Therefore, concessional rate of duty is not applicable to the clearance of the
products in question/dispute. :

(d) Despite, the appellant cleared the products in question under concessional
rate of duty which were not admissible for concession.

(e) the appellant has interpreted the wordings of the said Notification beyond
the meaning in normal course and there is no room for assumption or presumptions
for the words the legislature has chosen to employ in the Act or Rules.

(f) it is settled law that unless the term and expression has been defined in the
statute itself, it should not be understood in the scientific and technical sense but in
the popular sense that is to say in the sense in which it is understood by those
dealing in them. Reliance is placed on the case of (i) M/s. Indo International
Industries reported at 1981(8)ELT 325(SC) (ii) M/s. Delhi Cloth & General Mills
Co. Ltd. reported at 1980(6)ELT 383(SC).

(2) Reliance is also placed on the findings of the Authority for Advance Ruling
under GST, Gujarat in the case of M/s. Aqua Machineries Pvt. Ltd. reported in
2018(14)GSTL 103(AAR-GST) wherein it has been held that

“10.3. In common par lance, when .on'e';efew. fo Water”, it i§ under stood in the
sense of clear or raw water and not in the sense of sewage In commer craf
parlance also, ‘punmps primarily designed for handlmg water " and ‘other pz:mps or
pumps designed for h(mdfmg sewage are distinctly known .
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(h) the onus of proving that the goods fall within an exemption notification is
on the assessee in view of the case of M/s. Matson Laminates reported at
2005(181)ELT 382(SC) and in case of M/s. Meridian Industries Ltd. reported at
2015(325)ELT 417(SC).

(1) reliance is also placed in the case of M/s. Honda Siel Power Products Ltd.
reported at 2015(323)ELT 644(SC) wherein it has been held by the Apex Court that
Exemption Notifications are to be construed strictly and benefit of doubt goes to
Department.

() even for sake of arguments, if accepted that the audit has taken the different
stand earlier, the same can not bar the department to take a different stand for the
different tax period. For this reliance is also placed in case of M/s. Bharat Sanchar
Nigam Ltd. reported at 2009(002)STR 161(SC).

(k) they themselves have submitted before the audit that pumps for water and
sewage/drainage are different and therefore the benefit of notification has been
claimed with intention to evade duty.

Being aggrieved with the impugned order, the appellant preferred the

present appeal on the grounds that :

LA E)
{

%
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(1) benefit of the said Notification had not been restricted to power driven
pumps primarily designed for handling only “clean water” and accordingly the
word “water” occurring in the said Notification was to be construed without
adding an adjective like “clean” for qualifying nature of water handled by PD
pumps;

(i)  the admissibility of benefit of the said Notification for sewage pump /
drainage pump had become conclusive by virtue of views of the audit officers
and the decision of the audit committee;

(iii)  Central Government has allowed the benefit of Notification to “power
driven pumps primarily designed for handling ‘water’” and has never been
restricted to power driven pumps primarily designed for handling only “clean
water”, irrespective of the fact whether a PD pump was for handling clean water
or sewage water or drainage water or any other kind of water

(iv)  there is no dispute that sewage pump / drainage pumps are classified
under heading 8413 . One of the groups is for pumps ‘primarily designed for
handling water’ and sub-heading 84135021 to 84137010 fall under this group of
pumps. Sub-heading 84137010 covers ‘primarily designed to handle water’ and
thus all pumps primarily designed to handle water are classified under this sub-
heading. Sewage pump / drainage pumps are pumps primarily designed to
handle water. Therefore denial of exemption benefit is illegal.

(v) there is no evidence on record that the sewage pump / drainage pumps
were known as pumps used for other liquid / sludge containing hard materials
and not known as pumps for handling water among the people using, purchasing
and selling the same. Thus in common parlance, sewage and drainage water are |
also known and identified as water only, though such water may contain
impurities and hence not fit for human consumption or potable purpose.

(vi)  prior to April-2016, they were paying excise duty at full rate on the
goods under question. It was only after insistence of audit officers and range
and division office that they change cleared the goods at concessional rate;

(vii) The letter dated 01.09.2014 issued by the Dy. Commissioner (Audit)
clears that the audit committee in the MCM had concluded that reduced rate of
excise duty was allowed for sewage pump / drainage pump and jurisdictional
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Asstt. Commissioner was directed to initiate action against them for not availing -
benefit of the exemption Notification.

(viii) since the exemption of duty has been availed on being insisted by the
Department, the imposition of penalty is unjustified. Reliance is placed in case
of M/s. Hindustan Steel Ltd. reported at 1978(2)ELT (J159)(SC) wherein the
Apex Court has held that penalty should not be imposed merely because it was
lawful to do so. ' -

5(i). Personal Hearing in the case was held on 26.06.2020. Shri Amal P.
Dave, Advocate, appeared on behalf of the appellant. He reiterated the submissions
made in the appeal memorandum and also submitted a written submission during

the course of hearing for consideration.

5(ii). In the written submission, it is submitted that para-5 of the Final
Audit Report No.193/2013-14 dated 05.05.2014 has not been considered according
to which they were conveyed to pay the duty at concessional rate; that at that time
also they had submitted that the sewage and drainage pumps are not meant for
handling water and they were rightly discharging the duty at full rate, however the
Department did not accept their stand and recovery was initiated by the Department
in that respect; that they had s'tat'ted paying duty at concessional rate pursuant to the
audit objection; that though they acted as per the direction of the Department, then
also severe penalty is imposed upon them. He requested to set aside the impugned

order.

6. I have carefully gone through the facts of the case, grounds of appeal
in the Appeal Memorandum, as well as oral and written submissions made at the
time of personal hearing. It is observed that the issue to be decided in the present
appeal is whether the sewage pump / drainage pump cleared by the appellant attract
full rate of excise duty or concessional rate of duty in view of Notification
No.12/2012-CE dated 17.03.2012. The demand pertains to the period April-2016 to
March-2017.

7(1). Records of the present case reveal that the appellant was initially
clearing the products in question at full rate’ of duty. Subsequently, audit of the
appellant firm was conducted for the period June-2009 to January-2012 and it
appeared to the audit team of the Department that since the concessional rate of
duty is applicable to entire chapter heading irrespective of any sub-head in view of
Sil. No.235 of the Notification No.12/2012-CE dated 17.03.2012, concessional rate

i duty is applicable also to the product Sewage Pump / Drainage Pump cleared by
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the firm. The audit officers contended tﬁat the appellant was mis-utilizing cenvat
credit by debiting excess amount of duty and collecting it from the customers. The
extra duty so collected by them was required to be recovered under Section 11D of
the Central Excise Act, 1944 and credited to the Govt. Account. The appellant at
that relevant time submitted that the products in question Were not meant for
handling water, however the audit team incorporated Revenue Para-5 in their FAR
No.193/2013-14(Excise) dated 05.05.2014 which was approved by the Audit
Committee whereby the submission of the appellant was not considered.
Accordingly, a letter no.VI/1(b)-04/1A/14-15/AP-V1I dated 01.09.2014 in respect of l
the said Final Audit Report was also issued by the Dy.Commissioner of Central
Excise(Audit), Ahmedabad-III, to the Dy.Commissioner of Central Excise, Kalol
Division conveying as under :

(Relevant Part Only)

“.... In this connection, it is to inform that para no.5 has been approved by the
Audit Committee in the MCM with directions to JAC to initiate necessary action

immediately to recover Government dues with appropriate interest. ... 4

This clearly shows that the Departmental Audit, at the relevant time,
was of the opinion that the products in question were required to be cleared at
concessional rate of duty instead of full rate of duty. However, the appellant

continued to clear the products in question at full rate till March-2016.

7(i1). It is further observed that, the adjudicating authority has in para-20 of
the impugned order discussed this issue and came to conclusion that the contention
of the appellant that they were forced to avail concessional rate of duty by audit
officers is not tenable. The appellant has in the written submission challenged this
finding and referred some communication from the Department in their support. It
is observed in this regard that, the facts coming out of the records reveal that the
Department was in knowledge and suggested to the appellant that the products in
question are required to be cleared at concessional rate of duty. Subsequently, the
appellant started clearing the said products at concessional rate during the period
2016-17 and the Department took the stand that the products in question do not
qualify for concessional rate of duty as these pumps can not be considered to be
pumps primarily designed to handle water implying clean water as is normally
understood. Moreover, looking to the wordings in the said Notification, the
intention of the Government was to extend the concessional rate only to the

products meant to handle clean water only and not for the Sewage / Drainage

—pumps, cleared by the appellant.
e ﬁafa,}
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7(iii). From the above discussion, it is clear that the Depaftmenl took
different stand for different period. Srl.No.235 of the Notification No.12/2012-CE
dated 17.03.2012 reads as under :

Sl. |Chapter or heading Description of excisable goods Rate | Condition
No. | or sub-heading or No.
tariff item of the
First Schedule
235 8413 Power driven pumps primarily designed for handling| 6% -
water, namely, centrifugal pumps (horizontal and
vertical), deep tube-well turbine pumps, submersible
pumps, axial flow and mixed flow vertical pumps.

Main Chapter Heading 8413 is described in the Central Excise Tariff Act, 1985 as

under :

Tariff Item Description of goods Unit Rate of duty

8413 Pumps for liquids, whether or not fitted with a
measuring device; liquid elevators

This makes it clear that the Chapter Head 8413 existed in the Tariff as
Pumps for liquids. The Central Government by issuing the said Notification
extended the benefit of concessional rate of duty, at the rate prescribed in the said
Notification, to the pumps “primarily designed for handling water”. By using the
word ;Wﬂtel", the Government restricted the extension of the concessional rate of
duty only to the pumps meant for handling ‘water’ and none else. In common
parlance, whenever the word ‘water’ is used, it is meant to be used for clean water
and not for unclean or sewage or drainage water. The appellant in their written
submission, submitted during the course of personal hearing under Para A.1, has
accepted that it was their stand before the Audit Team that sewage pump and
drainage pump are not meant for handling water. However, they have contended
contrary to it, in their grounds of appeal and tried to contend that the said products
are also meant to handle water. The adjudicating authority has relied upon the
judgement of the Hon’ble Supreme Court as discussed in para-3(f) supra and the
Authority of Advance Ruling as discussed in para-3(g) that any word or expression
is required to be understood in common parlance. The Authority for Advance
Ruling under GST, Gujarat in the case of M/s, Aqua Machineries Pvt. Ltd. reported
in 2018(14)GSTL 103(AAR-GST) has made it more clear for the word ‘water’
itself wherein it has been held that

“10.3. In common parlance, when one refers to ‘water’, it is understood in the

i

sense of clear or raw water and not in the sense of ‘sewage’. In commercial

parlance also, ‘pumps primarily designed for handling water’ and ‘other pumps or
pumps designed for handling sewage’ are distinctly known”.

Thus, it can be safely concluded that whenever the ‘word’ water is referred

the present matter, it should be referred in sense of clean water only and none
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else. Therefore, the adjudicating authority has rightly held that the products in
question would not qualify for the concessional rate of duty and required to be
discharged at full rate of duty only as the concessional rate of duty is applicable
only to the pumps primarily designed to handle water which means clean water. In
view of this, the adjudicating authority has rightly confirmed the demand of duty
and appropriated the amount paid by the appellant under protest against their
liability. It was also then required on part of the adjudicating authority to vacate the
protest lodged by the appellant for appropriating it. I thus find that the adjudicating
authority was right in confirmation of the said demand and in appropriation of the
same. I therefore uphold the same. [t goes without saying that when demand is -

upheld the applicable interest is also chargeable on such demand.

7(iv) The appellant informed the Department that they had paid the duty
under protest under Rule 233B of erstwhile Central Excise Rules, 1944. It may bé
noted that Central Excise Rules, 1944 is no longer in existence as Central Excise
Rules, 2002 is in existence since long. However, the concept of payment of duty
under protest is still existing under proviso to Section 11B(1) of the Central Excise

Act, 1944. Therefore, any assessee can pay the duty/tax under protest.

7(v). For the different stand taken by the Department, the adjudicating
authority has relied upon the case of M/s. Bharat Sanchar Nigam Ltd. reported at
2009(002)STR 161(SC) under which it has been held by the Hon’ble Supreme
Court that a different stand can be taken for the different tax period.. I find that if
the appellant was not satisfied with the stand of the Audit Team, they were required
to challenge it before the proper authority to put their stand for consideration. It is
pertinent to mention that the appellant failed to produce any document to show that
they have challenged the said FAR before the higher authority at any point of time.
Since they failed to do so, the stand taken by the audit team at that point of time

became final for them.

T(vi) As regards the imposition of penalty upon the appellant is concerned,
it is also observed that the penalty equivalent to demand confirmed has been
imposed under Rule 25(1) of Central Excise Rules, 2002 read with Section
11AC(1)(a) of the Central Excise Act, 1944. The Rule 25(1) attracts the provisions -
of Section 11AC and therefore the quantum of penalty will depend upon the

provisions existed under 11AC of the Central Excise, Act, 1944 and in no way

—Rule 25(1) will overlap Section 11AC. The penalty has been imposed upon the
X Xy,

‘i" CERTR 4,




11 F.No.V2/07/GNR/2019-20.

@

“appellant under Section 11AC(1)(a) under which the maximum penalty, which can
be imposed, is 10% of the duty or Rs.5,000/- whichever is higher. Here, in the case
on hand, the maximum penalty can be 10% of Rs.63,69,295/- (duty), which comes
to Rs.6,36,930/- only whereas equivalent penalty has been imposed under the
impugned order. I, therefore, find that the adjudicating auihority has travelled
beyond the scope of limit prescribed under the legal provision invoked. In view of
the above discussion, since the demand and the interest has been upheld, the penalty

at the rate of 10% would be justified in the present matter.

8. In view of the foregoing discussion, the demand alongwith interest is
upheld and penalty imposed upon the appellant is restricted upto 10% of duty

amount only. The appeal of the appellant is disposed of accordingly.
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